I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)

WLLIAM E. LOY, ) Bankruptcy Case No. 99-60368
)
Debt or . )

)
)
FI RST USA, N. A., )
)
Plaintiff, )
)
VS. ) Adversary Case No. 99-6026
)
W LLI AM E. LOY, )
)
Def endant . )
OPI NI ON

Thi s matter having conme before the Court on a Motionto Vacate
Def aul t Judgnent fil ed by t he Debt or/ Def endant, on January 7, 2000, and
Response to Motion to Vacate Default Judgnent filed by the Plaintiff,
First USA, N. A, on January 24, 2000; the Court, havi ng heard ar gunent s
of counsel and bei ng otherwi se fully advi sedin the prem ses, nakes t he
foll ow ng findings of fact and concl usi ons of | aw pursuant to Rul e 7052
of the Federal Rules of Bankruptcy Procedure.

The factsinthis matter are not i n serious di spute and are, in
pertinent part, as foll ows:

1. Debt or/ Def endant filed for relief under Chapter 7 of the
Bankruptcy Code on April 20, 1999. The evidence indicated that

Creditor, First USA, N A., was on notice of the Debtor's bankruptcy



filing prior to his discharge.

2. On August 10, 1999, Debtor received a di scharge under Chapter
7 of the Bankruptcy Code, and hi s case was t hen cl osed, on August 13,
1999.

3. On August 31, 1999, Creditor, First USA,L N A, filed a Mdtion
t o Reopen Caseto fil e an objectionto discharge. Ahearingwas held
on Sept enber 21, 1999, at which time Judge Kenneth J. Meyers entered an
Order allowing First USA, N.A.'s Mdtion to Reopen Case to file a
conpl ai nt to det erm ne di schargeability of debt. However, the Court
made no determ nation as to the tineliness of such a conpl aint.

4. On Sept enber 24, 1999, an Order was entered grantingthe
Plaintiff, First USA, N A, until Cctober 4, 1999, tofile a conplaint.

5. On Cctober 12, 1999, First USA, N. A still hadnot fileda
conmpl aint, and the Court entered an Order directingthe derk to close
t he case. On Cctober 15, 1999, the Debtor's Chapter 7 bankruptcy case
was agai n cl osed.

6. On Oct ober 21, 1999, Creditor, First USA, N A, againfiled
a Motionto Reopen Casetofile an adversary conpl ai nt, and an Or der
was entered on that sane date allow ng the case to once again be
reopened for the purpose of allowing First USA, N. A to file a
conplaint to determ ne dischargeability of debt.

7. The i nstant Conpl aint to Determ ne D schargeability of Debt

was filed on October 21, 1999, and sunmmons was duly issued.



8. The Debt or/ Def endant bel i eved that hi s then attorney, John
O. Cutright, was handling the adversary proceeding. It was not until
Novenber 1999, that t he Def endant received notice of the Plaintiff's
entitlement to adefault. Debtor/Defendant attenpted, tono avail, to
correct the probl emw t h his bankruptcy attorney, and, on January 5,
2000, Debtor/Defendant retained new counsel in this matter.
Thereafter, on January 7, 2000, the Debtor filed theinstant Mdtionto
Vacat e Default Judgnment.

Pursuant to Rule 4007 of the Federal Rules of Bankruptcy

Procedure, the deadline for filing a conplaint to determ ne

di schargeability, under 11 U.S.C. 8 523, isjurisdictional. Inre
Kirsch, 65 B. R 297 (Bankr. N.D. Ill. 1986); Inre Lynman, 166 B.R 333
(Bankr. S.D. Ill. 1994); andlnre Ham 174 B. R. 104 (Bankr. S.D. I11.

1994). Rule 4007(c) states, in pertinent part, as foll ows:

A conpl aint to determ ne the di schargeability of a debt
under 8 523(c) shall be filed nol ater than 60 days after
the first date set for the neeting of creditors under §
341(a). The court shall giveall creditors noless than 30
days' notice of thetinme sofixedinthe manner providedin
Rul e 2002. Onnotion of apartyininterest, after hearing
on notice, the court may for cause extend the tinme fi xed
under this subdivision. The notion shall befiledbefore
the time has expired.

In the instant case, it is clear that the Creditor didnot file any
type of notionto extendthetime fixed under Rul e 4007(c) tofile a
conpl aint pursuant to 11 U. S.C. 8§ 523. Infact, the Creditor never

filedany type of notion to extend the bar date, but rather filed a



notion to reopen the Debtor's bankruptcy case sone t hree weeks after
t he di scharge i n Chapter 7 had al ready been entered. The Court notes
that at thetime of theinitial Mdtionto Reopen Case, which was fil ed
on August 31, 1999, the matter was schedul ed for hearing. At hearing,
on September 21, 1999, whil e Judge Meyers allowed the case to be
reopened, the Court made no determ nati on as to the tineliness of any
conpl aint that would be filed.

The applicabl e bankruptcy rules make it very clear that any
ext ensi on of the bar date under Rul e 4007(c) must be grant ed upon a
nmotion that is filed prior to the expiration of the Rule 4007(c)
deadline. In his decisionoflnreHam found at 174 B. R. 104, Judge
Kenneth J. Meyers accurately pointedout that, "Oncethelimtation
period expires, acreditor isjurisdictionally barred fromseeking a
det erm nati on of dischargeability pursuant to 8 523(c), and t he court
has no choi ce but to di smss any conplaint filedafter that tinme." The
instant case falls squarely wi thinthe provisions of Rul e 4007(c), and
t he mandate of the Court in In re Hamin that this Court had no
jurisdictionto rule upon the Plaintiff's Conplaint to Deterni ne
Di schargeabi lity of Debt fromthe onset of this case. The Court has no
discretionto enlarge the tinme peri od under Bankruptcy Rul e 4007(c) on
t he basi s of excusabl e negl ect as requested by the Plaintiff inthat
such request for extension of tinme was nmade after the Rul e 4007(c) tine

peri od had al ready expi red. Pursuant to Rul e 9006( b) (3) of the Federal



Rul es of Bankruptcy Procedure, the time period and ext ensi ons of said

time period under Rule 4007(c) are explicitly excepted fromthe

excusabl e negl ect standard. See: Inre Kirsch, supra. Thus, the
Court has no choice but to find that the Mdtion to Vacate Default
Judgnent filed by Debtor/Defendant on January 7, 2000, shoul d be
al l owed, and that the i nstant adversary proceedi ng shoul d be di sm ssed
with prejudice.

ENTERED: February _24 , 2000.

/s' GERALD D. FINES
United States Bankruptcy Judge



